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U.S. Customs Service 


Treasury Decision 


19 CFR Parts 111, 171, and 178 
(T.D. 86-161) 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO 
CUSTOMS BROKERS; CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule; correction. 


SUMMARY: In FR Doc. 86-19256, published as T.D. 86-161 on Au- 
gust 26, 1986 (51 FR 30336), Parts 111, 171 and 178, Customs Regu- 
lations (19 CFR Parts 111, 171, 178), were extensively revised to im- 
plement the statutory changes made by the Trade and Tariff Act of 
1984, relating to customs brokers. Corrections were made to T.D. 
86-161 on September 5, 1986, in 51 FR 31760, on September 10, 
1986, in 51 FR 32208 and on October 9, 1986, in 51 FR 36221. It has 
come to our attention that another correction is necessary. On page 
30346 of T.D. 86-161, it states that § 171.12(b), Customs Regulations 
(19 CFR 171.12(b)), is amended by removing the words “paragraph 
(c)” and inserting, in their place, “paragraph (c) or (d)”. 

It has now been determined that this change is unnecessary be- 
cause of another change to § 171.12. By T.D. 85-195, published in 
the Federal Register on December 10, 1985 (50 FR 50287), various 
sections in Parts 162 and 171, Customs Regulations (19 CFR Parts 
162, 171), relating to fines, penalties, and forfeiture procedures, 
were amended. One of the changes made by T.D. 85-195 was to re- 
vise § 171.12 in its entirety. As revised, § 172.12(b) no longer con- 
tains a reference to paragraph (c). Accordingly, the change made to 
§ 171.12(b) by T.D. 86-161, which cannot now be made because of 
the change made by T.D. 85-195, is no longer needed. 

To avoid any further confusion in this regard, the change made to 
§ 171.12(b) by T.D. 86-161, is withdrawn. 


EFFECTIVE DATE: September 25, 1986. 


FOR FURTHER INFORMATION CONTACT: Steven I. Pinter or 
Fred Burns O’Brien, Entry, Licensing and Restricted Merchandise 
Branch (202-566-5765). 
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Dated: December 16, 1986. 


B. JAMES Fritz, 
Director, Regulations Control, 
and Disclosure Law Division. 


[Published in the Federal Register, December 22, 1986 (51 FR 45761)] 





U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 101 


PROPOSED CUSTOMS REGULATIONS AMENDMENT RELAT- 
ING TO THE CUSTOMS SERVICE FIELD ORGANIZATION- 
BEAUFORT-MOREHEAD CITY, NORTH CAROLINA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; solicitation of comments. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to change the Customs field organization by extending the 
geographic limits of the port of entry of Beaufort-Morehead City, 
North Carolina. Currently, Customs officers assigned to the port 
provide service at many locations which are outside the existing 
port limits. This proposed expansion will better serve the public by 
including several locations routinely requiring Customs service 
within the official port limits. 


DATE: Comments must be received on or before February 17, 1987. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations Control Branch, U.S. Customs Ser- 
vice, Room 2426, 1301 Constitution Avenue, NW., Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Richard Coleman, Of- 
fice of Inspection and Control, (202-566-9425). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its 
personnel, facilities, and resources, and to provide better service to 
carriers, importers, and the public, Customs proposes to amend 
§ 101.3, Customs Regulations (19 CFR 101.3), by extending the geo- 
graphic limits of the port of entry of Beaufort-Morehead City, North 
Carolina, located in the Wilmington, North Carolina, Customs Dis- 
trict in the Southeast Region. 
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The expansion would incorporate into the port limits a number of 
locations where Customs service is now being provided, including 
the premises of Blue Bell, Inc., which is the only importer in the 
area that receives containerized cargo. All cargo examinations for 
Blue Bell are done at their premises. If the expansion is adopted, 
Blue Bell and any other importers within the expanded port limits 
would no longer be billed mileage charges, which currently total ap- 
proximately $450 per year for the entire port area. The expansion 
would result in no additional workload and would require no addi- 
tional personnel. 

The proposed expanded port limits are as follows: 


The port of entry of Beaufort-Morehead City, North Carolina, 
shall include all that area in Carteret County, North Carolina, 
bounded by a line beginning at a point of intersection of State 
Road 1147 and U.S. Highway 70; then east along U.S. Highway 
70 to its intersection with the corporate limits of Morehead 
City; then north and east along the corporate limits of 
Morehead City to its intersection with the west bank of New- 
port River; then north along the shoreline of the Newport River 
to Crab Point; then in a direct line eastward across Newport 
River to the mouth of Wading Creek; then east along the south 
bank of Wading Creek to its intersection with North Carolina 
State Road 101; then south along State Road 101 to its intersec- 
tion with U.S. Highway 70; then south along U.S. Highway 70 
to its intersection with Lennoxville Road; then east along Len- 
noxville Road to Lennoxville Point; then southwest across Tay- 
lor Creek and west along the southern shore of Carrot Island to 
a point opposite the western end of Horse Island; then in a di- 
rect line southwest to the southeast tip of Fort Macon State 
Park; then west along the south shore of Bogue Banks to a 
point directly south of State Road 1147; then north along State 
Road 1147 to the point of beginning. 


If the proposed change is adopted, the list of Customs regions, dis- 
tricts, and ports of entry in § 101.3(b) Customs Regulations, will be 
amended accordingly. 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Control Branch, 
Room 2426, Customs Service Headquarters, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229. 





U.S. CUSTOMS SERVICE 


AUTHORITY 


This change is proposed under the authority vested in the Presi- 
dent by §1 of the Act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by E.O. 
No. 10289, September 17, 1951 (8 CFR 1949-1953 Comp. Ch. II) and 
pursuant to authority provided by Treasury Department Order No. 
101-5 (47 FR 2449). 


List or SuBsEcTs IN 19 CFR Part 101 


Customs duties and inspection, Imports, Organization and func- 
tions (Government agencies). 


EXECUTIVE ORDER 12291 AND REGULATORY FLExipiLiry Act 


Because this document relates to agency organization it is not 
subject to E.O. 12291. Accordingly, a regulatory impact analysis and 
the review prescribed by § 3 of that E.O. are not required. Similarly, 
this document is not subject to the Regulatory Flexibility Act (Pub. 
L. 96-354, 5 U.S.C. 601 et seq.) and the regulatory analysis and oth- 
er requirements of 5 U.S.C. 603 and 604 are not applicable. 

Customs routinely establishes and expands Customs ports of en- 
try throughout the U.S. to accommodate the volume of Customs-re- 
lated activity in various parts of the country. Although this amend- 
ment may have a limited effect upon some small entities in the 
area affected, it is not expected to be significant because establish- 
ing and expanding port limits in other areas has not had a signifi- 
cant economic impact upon a substantial number of small entities 
to the extent contemplated by the Act. Nor is it expected to impose, 
or otherwise cause, a significant increase in the reporting, record- 
keeping, or other compliance burdens on a substantial number of 
small entities. 


DraFTING INFORMATION 


The principal author of this document was John E. Doyle, Regula- 
tions Control Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service. However, personnel from other offices participated in 
its development. 

WILLIAM VON Raap, 
Commissioner of Customs. 
Approved: December 5, 1986. 
Francis A. Keatinc II, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 18, 1986 (51 FR 45345)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 86-122) 


Lone Star Steet Co. anp CF & I Sree Corp., PLAINTIFFS v. UNITED 
STATES, DEFENDANT, DALMINE Siperca, S.A.I.C., DEFENDANT-INTERVENOR 


Court No. 85-06-00790 
{ITC determination sustained.] 
(Decided November 28, 1986) 


Akin, Gump, Strauss, Hauer & Feld (Richard R. Rivers, Warren E. Connelly, Vale- 
rie A. Slater and William J. Long) for plaintiffs. 

Lyn M. Schlitt, General Counsel, Michael P. Mabile, Assistant General Counsel, 
and E. Clark Lutz, United States International Trade Commission, for defendant. 

Mudge, Rose, Guthrie, Alexander & Ferdon (David P. Houlihan and Jeffrey S. Nee- 
ley), for defendant-intervenor. 


OPINION 


Restani, Judge: Plaintiffs challenge a final negative International 
Trade Commission (“ITC”) determination.! ITC found that the inju- 
ry suffered by the domestic oil country tubular goods (“OCTG”) in- 
dustry was not by reason of imports of OCTG from Argentina. 
Plaintiffs make two basic arguments: (1) ITC improperly failed to 
consider data regarding increased shipments of Argentine imports, 
lost sales and revenue and (2) ITC improperly failed to cumulate da- 
ta on volume and effects of Argentine and Spanish OCTG imports. 


Facts 


Plaintiffs filed administrative petitions on June 13, 1984, stating 
that OCTG from Argentina, Brazil, Mexico, Spain and Korea were 
being sold at less than fair value (“LTFV”) and were causing or 
threatening material injury to the U.S. OCTG industry. See 19 
U.S.C. § 1673 (1982). OCTG refers to several products, including oil 
well tubing, casing and drill pipe. Eventually affirmative final de- 
terminations under the antidumping laws were made with regard 
to Spanish OCTG. Final determinations were delayed in regard to 


! The challenged determination is found in U.S.LT.C. Publication 1694, May, 1985. A summary was published at 50 Fed. 
Reg. 21147 (May 22, 1985). 
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the other countries concerned, except Argentina. Although LTFV 
margins on Argentine imports were found to be 61.7 percent, no an- 
tidumping duties were imposed because of the negative ITC injury 
determination under discussion here. Duties are required to be de- 
posited upon entry of the same merchandise pursuant to separate 
proceedings under the countervailing duty laws, where no injury re- 
quirement was applicable and subsidies were found to exist. 

The record shows that channels of distribution and principal mar- 
kets were the same for OCTG imports from Spain and Argentina. 
The record also shows that one type of OCTG was sold by importers 
of Argentine OCTG, but not importers of Spanish OCTG. Specifica- 
tions of Spanish and Argentine OCTG differed. 

Average margins of underselling were similar as between the im- 
ports of the two countries, but the trend of underselling with regard 
to the Argentine products was downward. Levels of underselling 
with regard to the Spanish product were increasing in 1984. ITC 
was able to obtain information on six possible instances of lost sales 
or revenue attributable to the price of Argentine imports. No other 
reason for lost sales surfaced. An additional sale was lost, according 
to the buyer, because the domestic supplier would only sell to the 
small distributor at end user, rather than distributor, prices. Ap- 
proximately 500 tons of OCTG were involved in ITC’s lost sales da- 
ta. The demonstrated revenue lost in instances where Argentine im- 
ports competed, but the sale of the domestic product was made, was 
very small. 

Volume of Spanish imports reflected a deep 1983 decline and a 
large 1984 surge.? Argentine imports volume was steady.’ Ship- 
ments in the U.S. market, although lower than import volume, in- 
creased for both Spanish and Argentine imports from 1982-1984. 
Year end inventories as a percentage of U.S. shipments of the rele- 
vant imports decreased for both, but the percentages were consist- 
ently higher for Spanish imports. 

Domestic OCTG consumption, production, shipments and capacity 
utilization statistics exhibited one pattern—low 1982 performance, 
less than half of that performance in 1983 and 1984 performance 
closer to 1982 levels. Employment and sales statistics dipped even 
lower in 1983 than did the statistics for the previous four factors, 
and 1984 figures do not approach 1982 levels. Operating losses ap- 
pear in 1983 and continue in 1984.‘ Based on such facts ITC found 
that the domestic industry was experiencing material injury. It con- 
cluded, however, that Argentine OCTG did not contribute to such 
injury. 

RELIANCE ON LIMITED CRITERIA 


ITC states that it based its negative injury determination with re- 
gard to Argentine OCTG on the following. Argentine OCTG import 
2 Spanish imports volume was: 1982-54,000 tons; 1983-23,000 tons; 1984-76,000 tons. 


5 Argentine imports volume was: 1982-17,000 tons; 1983-16,000 tons; 1984-20,000 tons. 
* $.53 billion in operating income in 1982 turns into a $.26 billion operating loss in 1983 and a $.16 billion loss in 1984. 
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volume was low and stable, and the market share remained small. 
Levels of underselling decreased and year-end inventories of Argen- 
tine OCTG declined from 1982 to 1984. 

These fact are accurate. Plaintiffs’ objection is that other facts 
should have been considered and that those facts can only lead to 
the opposite conclusion. First, plaintiffs allege ITC did not consider 
shipments in the U.S. market. ITC obviously did so as demonstrated 
by the citation to inventories as a percentage of U.S. market ship- 
ments and by ITC’s analysis of consumption. Plaintiffs also state 
that the decline in inventories reflects the release of a large quanti- 
ty of stock so that shipments of Argentine imports in the U.S. mar- 
ket increased in comparison to U.S. shipments, giving Argentine 
imports a greater market share. This fact is evident from the 
record. ITC considered this increase, but noted that it was at a low 
level and was of a temporary nature. 

The record reflects that because of anticipated demands in 1981, 
OCTG distributors increased their inventories. Demand did not ma- 
terialize and inventories grew until demand rose in 1983. Ship- 
ments of Argentine imports did increase greatly in 1983, while new 
imports decreased, but the rate of increase dropped dramatically in 
1984, as did the level of inventories. As shares of consumption, Ar- 
gentine imports were almost equal in 1982 and 1984. The 1983 
bulge is consistent with the unexpected lack of demand and a subse- 
quent release of stored inventory. Plaintiffs attribute the 1984 re- 
turn to 1982 levels as a reaction to unfair trade cases, for which the 
plaintiffs argue ITC must adjust. ITC’s historical explanation is 
equally plausible. In this context, standing alone, the single factor 
of the increase in shipments does not mandate an affirmative 
finding. 

Second, plaintiffs claim that underselling, even though it was de- 
creasing, and the evidence of lost sales and revenue, demonstrate 
injury. Anecdotal evidence of lost sales and revenue rarely adds dis- 
tinct information to a record of this type but rather confirms what 
is already substantially demonstrated by the presence of fairly fun- 
gible products from both Argentina and the United States in the 
market place, decreasing demand, rising shipments of imports and 
underselling by imports. These facts alone are evidence of lost sales 
and revenue due to imports and, more particularly, lost sales due to 
pricing. Thus, the point made here by plaintiffs is the same as is 
made in their first argument. The historical and economic context 
also provides the same explanation as it did previously. The court 
has indicated on other occasions that instances of lost sales alone do 
not mandate a finding of injury; rather it is for ITC to determine 
whether lost sales, together with other factors, indicate a causal 
nexus between LTFV imports and material injury to the domestic 
industry.® 


5 The lost revenue data is so minimal as to be virtually meaningless. 
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The court finds substantial evidence for ITC’s conclusion that a 
historical economic occurrence led to U.S. industry injury, which 
was exacerbated by steadily rising imports from various countries. 
It also finds support for ITC’s conclusion that the pattern demon- 
strated by data regarding Argentine LTFV imports varies from the 
pattern of injury to the U.D. industry. For example, domestic indus- 
try performance deteriorated substantially between 1982 and 1984, 
while Argentine imports remained stable, and the 1983 increase in 
market share all but evaporated. As a whole the record adequately 
supports the ITC determination that the material injury suffered by 
the U.S. industry was not caused in any significant way by OCTG 
from Argentina. 


CUMULATION 


As the parties readily admit, the cumulation provision of the 
Trade and Tariff Act of 1984, 19 U.S.C. § 1677(7\C\iv) (1982 & 
Supp. III 1985) does not apply directly to the proceeding under re- 
view. Nor have the parties cited any authority indicating that in en- 
acting the 1984 provision Congress was merely clarifying previous 
law. 

Prior law allowed ITC substantial discretion in determining 
whether to cumulate data on volume and effects of imports. Under 
such law, where there is data, apart from the data sought to be 
cumulated, that supports the conclusion that imports from one 
country do not contribute to material injury or do not compete in 
the same markets as the other imports involved, ITC properly may 
consider it inappropriate to cumulate data. See, e.g., Gifford-Hill Ce- 
ment Co. v. United States, 9 CIT ——, 615 F. Supp. 577 (CIT 1985). 
On the other hand, it may very well be an abuse of discretion to fail 
to cumulate solely because the very data sought to be cumulated is 
insufficient standing alone to establish a causal connection to mate- 
rial injury.® 

The ITC majority states that it did not cumulate data because the 
patterns of import volume and market share differed as to imports 
from the two countries.? One commissioner also noted, inter alia, 
that the specifications of the Spanish and Argentine products were 
different. 

If the ITC majority had listed small volume or market share as its 
reason for not cumulating, the validity of the legal basis on which it 
rests its decision would be debatable. Here, however, rather than 
just absolute levels, numerous trends, including those cited by the 
majority, reveal significant differences in the effects of Argentine 
and Spanish imports. Absent from this case are two classic patterns. 
The first is where competing imports from two countries, if consid- 
ered alone, might be said to have a de minimis impact, but consid- 
ered together the effect is significant. The second is where one coun- 
“6 Avoidance of this type of circularity may have been one of the reasons for the 1984 cumulation provision. 


7 One commissioner would require “concerted action” before cumulating. If this implies some intention requirement, 
there was no authority cited for such a position. 
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try’s imports cause injury and another country’s imports, although 
of small volume, contribute in some way to injury when added to 
the other imports. Here the finding of ITC is that no contribution to 
injury by Argentine OTCG existed. In this case, cumulation of data 
would obscure significant differences in trends. Prior to the effec- 
tive date of the 1984 statutory amendment, ITC could consider this 
type of data in making its discretionary determination on cumula- 
tion. In addition, there is a problem in stating that Spanish and Ar- 
gentine goods compete in the same market and therefore cumula- 
tion is appropriate. There is little overlap in the subcategories of 
OCTG products imported from the two countries and thus competi- 
tion in the same markets by all relevant imports is unlikely.® 

Plaintiffs have not demonstrated that an improper legal standard 
was applied under prior law. Furthermore, the subcategory product 
data, not cited by the ITC majority, does not lead to an opposite con- 
clusion, but merely bolsters the decision. Therefore, the court finds 
ITC acted within its discretion in not cumulating data on Argentine 
and Spanish OCTG imports. 

ITC’s determination is found to be based on substantial evidence 
and to be in accordance with law. 


(Slip Op. 86-123) 


R.J.F. Fasrics, INc., PLAINTIFF v. Unitep States, U.S. Customs Service, 
REGIONAL CoMMISSIONER OF Customs AT NEw YorK, AND AREA DIRECTOR 
or Customs AT NEWARK, DEFENDANTS 


Court No. 86-11-01376 
[Defendants’ motion to dismiss denied; plaintiff's motion for injunctive relief 
denied.] 
(Decided December 1, 1986) 
Soller, Singer & Horn (Melvin E. Lazar, Gerald B. Horn, Margaret H. Sachter and 
Carl R. Soller) for plaintiff. 
Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 


Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
partment of Justice (Florence M. Peterson) for defendants. 


OPINION 


TsoucaLas, Judge: Plaintiff, R.J.F. Fabrics, Inc., commenced an ac- 
tion in this Court on November 4, 1986 against the above-captioned 
defendants (hereinafter referred to as “defendant” or “United 
States”). At that time, plaintiff moved for a temporary restraining 
order and a preliminary injunction releasing its textiles which had 
been first excluded, and later seized, by Customs. The Court sched- 
uled a hearing on plaintiff's motion for injunctive relief on Novem- 


5 Plaintiffs cite American Grape Growers Alliance v. United States, 9 CIT ——, 615 F. Supp. 603 (1985) for the proposition 
that the court cannot consider subcategories of the “like product” under discussion. American Grape Growers, however, in- 
volved a preliminary determination and does not control a pre-1984 discretionary cumulation decision at the final stage. 
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ber 6, 1986. Despite telephone conferences with the Court on Nov. 4 
and Nov. 5, defendant initially advanced its jurisdictional objections 
in a brief submitted the morning of that hearing. The parties 
presented the question of jurisdiction as turning largely on the dis- 
tinction between “seizure” and “exclusion” of merchandise. Accord- 
ing to defendant, this action involved a seizure and should be heard 
in district court, pursuant to 28 U.S.C. § 1356 (1982). Plaintiff devot- 
ed the bulk of its jurisdictional argument to demonstrating the 
proposition that “the vehicle through which the merchandise has 
been excluded has been a seizure.” Tr. of Oral Argument, Nov. 6, 
1986 at 7. In effect, seizure could be treated as equivalent to exclu- 
sion, and could be validly protested. The parties indicated that they 
welcomed prompt decision on the motion and at the hearing’s close, 
they expressed no desire to submit post-hearing briefs. In a ruling 
from the bench, the undersigned dismissed plaintiff's action due to 
a lack of subject matter jurisdiction over a seizure of the goods by 
Customs. The Court also held that even if plaintiff could establish 
that jurisdiction properly rests in this Court, a preliminary injunc- 
tion would be denied since such relief was not warranted under the 
relevant criteria and would amount to granting the final relief re- 
quested by plaintiff: the return of its merchandise. Subsequently, 
plaintiff moved for a rehearing claiming that it had not sufficient 
time at the original hearing to adequately prepare an argument in 
support of its position. In an effort to ensure comprehensive treat- 
ment of the jurisdictional issues raided by the parties, and to rectify 
any significant flaws made in the conduct of the original proceed- 
ing, W.J. Byrnes & Co. v. United States, 68 Cust. Ct. 358, C.R.D. 72-5 
(1972), the Court, in exercise of its discretion, Commonwealth Oil 
Refining Co. v. United States, 60 CCPA 162, 166, C.A.D. 1105, 480 
F.2d 1352, 1355 (1973), granted a rehearing on the question of juris- 
diction which was held on November 17, 1986. After consideration 
of the arguments presented, and in light of authority uncovered by 
the Court’s own research, the judgment of November 6, 1986 is 
vacated. 


BACKGROUND 


Entry of the shipment of plaintiff's textiles was denied by Cus- 
toms on July 2, and July 11, 1986 as part of an ongoing investiga- 
tion into the transshipment! of goods. The goods were suspected of 
originating from Korea, and not from Japan as indicated on the ac- 
companying entry papers. Customs seized the textiles on August 15, 
1986. On August 21, 1986, Customs sent plaintiff a document enti- 
tled “Notice of Seizure Under 19 USC 1592” explaining that seizure 
had been necessary to prevent the introduction of restricted mer- 
chandise, under allegedly fraudulent documents, into the commerce 
of the United States in an attempt to by-pass quota/visa require- 


1 It has been estimated that 86 million sq. yards of fabric, made largely in Southeast Asia, has been shipped through Ja- 
pan to the United States in 1985. See The Journal Of Commerce, Nov. 6, 1986, § A, at 1, col. 5 
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ments. Plaintiff's Verified Complaint, Exhibit F. An attachment to 
the document also made mention of an alleged violation of 18 U.S.C. 
§ 545. Id., Attachment “A.” On September 10, plaintiff protested 
“the exclusion of the merchandise * * * by the seizure of said mer- 
chandise by the U.S. Customs Service.” Plaintiff's Verified Com- 
plaint, Exhibit G. It claimed the relevant documentation demon- 
strated that Japan was the country of origin of the textiles. Jd. The 
protest was denied on October 3, 1986. As stated earlier, an action 
was commenced in this Court on November 4, 1986, by the filing of 
a summons and verified complaint. 

Plaintiff sought a judgment sustaining its protests and declaring 
Japan as the country of origin of its merchandise. Plaintiff also 
sought return of its merchandise pending final decision, alleging 
that failure to recover its goods for the purpose of sale into the com- 
merce of the United States would result in its demise as a going 
concern by December, 1986. Defendant asserted that this Court did 
not have jurisdiction over the action and that in any event plaintiff 
had failed, under the appropriate criteria, to make a sufficient 
showing to warrant the issuance of an injunction. Defendant also 
expressed concern that the exercise of jurisdiction by this Court 
might interfere with a continuing criminal investigation conducted 
by the U.S. Attorney’s Office. To date, no criminal proceedings, nor 
any forfeiture proceedings, have commenced. 


JURISDICTION 


Customs seized the goods pursuant to 19 U.S.C. § 1592 (1982) and 
18 U.S.C. § 545 (1982). It is settled that jurisdiction over claims 
brought pursuant to § 545 usually does not lie in this Court. 28 
U.S.C. § 1355 (1982); United States v. Gold Mountain Coffee, Ltd., 8 
CIT 247, 249, 597 F. Supp. 510, 513, reh’g denied, 8 CIT 336, 601 F. 
Supp. 212 (1984) (declining to assert ancillary jurisdiction over § 545 
claim where plaintiff instituted a penalty action under § 1592). De- 
fendant urges that, pursuant to 28 U.S.C. § 1356 (1982), jurisdiction 
over the seizure in this action is fixed in the district courts. Section 
1356 provides: 


The district courts shall have original jurisdiction, exclusive 
of the courts of the States, of any seizure under any law of the 
United States on land or upon waters not within admiralty and 
maritime jurisdiction, except matters within the jurisdiction of 
- Court of International Trade under section 1582 of this 
title. 


Against this background, plaintiff attempts to prove that this 
Court has properly acquired subject matter jurisdiction. See United 
States v. Biehl & Co., 3 CIT 158, 160, 539 F. Supp. 1218, 1220 (1982). 
Plaintiff contends that jurisdiction exists pursuant to 28 U.S.C. 
§ 1581(a) (1982) because its protest against the exclusion of the mer- 


2 28 U.S.C. § 1582 (1982 & Supp. II 1984) concerns actions commenced by the United States. 
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chandise was denied. See 19 U.S.C. § 1514(a)(4) (1982 & Supp. II 
1984). Alternatively, plaintiff premises jurisdiction on 28 U.S.C. 
§ 1581(i)\(3) or (i)(4) (1982). It argues that the underlying subject mat- 
ter of this dispute concerns the quantitative restriction that its 
goods may be subject to if, in fact, their country of origin is Korea. 


Section 1581(a) 


Defendant focuses on the distinction between seizure and exclu- 
sion. It argues that when § 1514(a)(4) refers to “exclusion” as a 
protestable decision, it actually means “exclusion and not seizure.” 
In effect, defendant views 19 U.S.C. § 1514(a)(4) and 28 U.S.C. § 1356 
as operating together to allow judicial review of an exclusion in the 
CIT but to require that private parties commence suit in district 
court once a seizure is made by Customs. Plaintiff responds that the 
exclusion was effected through seizure and that seizure “simply re- 
strains the merchandise until Customs concludes its inquiry into its 
country of origin.” Plaintiff's Memorandum of Law in Support of 
Motion for Rehearing at 8. “The seizure in the present case is a pro- 
visional remedy only, a declaration of status, not an action against 
the merchandise per se.” Jd. at 11. 

Contrary to defendant’s assertion, a finding of § 1581(a) jurisdic- 
tion does not require that “this Court determine{ ], as a matter of 
fact, that an exclusion is synonymous with a seizure.” Defendant’s 
Opposition to Motion for Rehearing at 5. Indeed, the Court agrees 
that the act of exclusion differs from that of seizure. The practical 
effect of the former act is to deny entry into the customs territory of 
the United States. The importer may then dispose of the goods as 
he chooses. In the case of seizure, however, the government often 
takes control of the merchandise, and may ultimately institute for- 
feiture proceedings. This distinction notwithstanding, it is clear 
that plaintiff protested the exclusion of its merchandise, and 
§ 1514(aX(4), by its terms, allows this Court to review the denial of 
the protest. There is no doubt that plaintiff could have protested 
Customs’ action after denial of entry on July 2 and July 11. The 
Court is unwilling, therefore, to adopt a rule that would divest the 
Court of International Trade of jurisdiction simply because plaintiff 
filed its protest after Customs chose, on August 15, to formally seize 
the subject goods. 

Defendant’s cited authority provides no basis for a contrary re- 
sult. The decision in Seaside Realty Corp. v. United States, 9 CIT 
178, 607 F. Supp. 1481 (1985) involved an attempt to interfere with 
district court forfeiture proceedings commenced under 18 U.S.C. 
§ 545. In Seaside, the defendant had voluntarily dismissed its 19 
U.S.C. § 1592 claim. In contrast, no forfeiture proceedings have be- 
gun in the instant case and there is no indication that the United 
States has abandoned its § 1592 claim. Moreover, it is significant 
that the authority relied upon by the Seaside Court, Jones v. Ameri- 
can Guild of Variety Artists, 199 F. Supp. 840 (E.D. Pa. 1961), 
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stands only for the proposition that it is within the discretion of the 
trial court to dismiss a subsequent action where a prior filed action 
involving the same issues is pending. Jones, 199 F. Supp. at 841. 

Similarly, the Court in United States v. Eight Bales #S I.J.K. 
Raw Mink Skins, 227 F. Supp. 425 (S.D.N.Y. 1964) held that it had 
exclusive jurisdiction over the forfeiture of prohibited merchandise. 
Id. at 429. The Court noted the distinction between proceedings for 
forfeiture and those to review an exclusion and observed that a 
“District Court is without jurisdiction to review a collector’s exclu- 
sion order.” Jd. As stated above, there are no prior proceedings to 
be interfered with in the case at bar. 

That a number of cases wherein jurisdiction was exercised in- 
volved protests of exclusions and not seizures, see, e.g., Wear Me Ap- 
parel Corp. v. United States, 1 CIT 194, 511 F. Supp. 814, (1981), 
sheds no light on the issue of whether this Court’s jurisdiction over 
an exclusion ceases upon the seizure of merchandise by Customs. 
Interestingly, reported decisions, whether decided under § 1581(a) 
or § 1581(i), fail, in any way, to buttress defendant’s theory that sei- 
zure cases may not be heard in the CIT because of 28 U.S.C. § 1356. 
In Rey Cafe Coffee Co. v. Pitman, 5 CIT 112 (1983), Judge Boe de- 
nied an application for a temporary restraining order releasing cof- 
fee beans seized by Customs.’ In Siaca v. United States, 7 CIT 10, 
reh’g denied, 7 CIT 207, 585 F. Supp. 668 (1984), aff'd, 754 F.2d 988 
(Fed. Cir. 1985), the action was dismissed for lack of subject matter 
jurisdiction. Plaintiff in Siaca sought damages for an illegal search 
and seizure and Congress had taken a “clear stand” against waiving 
sovereign immunity for tort actions seeking damages based on ille- 
gal search and seizures by customs officers. Siaca, 754 F.2d at 989. 
The appellate court also agreed with the trial court that the import- 
er could not contest the assessment of duties due to its failure to ad- 
equately exhaust administrative remedies. Jd. at 988. Finally, the 
equitable concept of “anamolous jurisdiction” was inapplicable 
since, inter alia, plaintiff could not establish a lawful right to the 
subject property. Jd. at 991-92. Plaintiff in the instant case has pur- 
sued the appropriate administrative procedure and properly seeks a 
declaratory judgment concerning country of origin of its merchan- 
dise excluded from entry by Customs. 


Section 1581(i) 


A party must exhaust meaningful opportunities for protest in- 
stead of resorting to § 1581(i) as a jurisdictional basis. See United 
States v. Uniroyal, Inc., 69 CCPA 179, 183-84, 687 F.2d 467, 472 
(1982). Plaintiff has followed that course in the instant case; none- 
theless, the Court will discuss the reasons why jurisdiction would 


3 Jurisdiction is not discussed in that opinion but I believe that if either the Court or the parties had perceived a jurisdic- 
tional question, the issue would have at least been mentioned. Moreover, while it is sometimes true that jurisdictional is- 
sues are not decided prior to motions for injunctive relief, a court taking that approach will often make a statement to that 
effect. See Hyundai Pipe Co. v. United States, 10 CIT ——, Slip. Op. 86-114 at 7 (Nov. 5, 1986); Anderson v. United States, 9 
CIT 252, Slip. Op. 85-56 at 5 (May 13, 1985). 
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exist under § 1581(i) if there were no other adequate remedies 
under § 1581. 

Plaintiff views this action as arising out of a law of the United 
States providing for quantitative restrictions not for health or safe- 
ty reasons, or at least arising out of the administration or enforce- 
ment of a law providing for such quantitative restrictions. There- 
fore, exclusive jurisdiction rests in the CIT under § 1581(iX3) or 
(i(4).4 Defendant again relies on what it asserts is the plain lan- 
guage of 28 U.S.C. § 1356 placing jurisdiction over seizure matters, 
with limited exceptions, in the district court. 

While it is true that the wrong addressed by 19 U.S.C. § 1592(a) is 
attempted entry under false documents—allegedly false with re- 
spect to country of origin—it is equally true that seizure pursuant 
to § 1592(c\5) is only authorized where there is a violation of 
§ 1592(a) plus the presence of an additional statutorily specified ele- 
ment; in this case, the need to prevent restricted merchandise from 
entering the country. Thus, seizure would not have occurred unless 
Customs believed that possible violation of a quota existed. 

In any event, defendant’s approach of looking to general jurisdic- 
tional provisions, such as 28 U.S.C. § 1356, to demarcate the limits 
of this Court’s jurisdiction has been explicitly rejected by the Court 
of Appeals for the Federal Circuit: 


The jurisdiction granted to the U.S. Customs Court, predeces- 
sor to the Court of International Trade, has long been recog- 


nized as an exception to the jurisdiction of the district courts 
under 28 U.S.C. § 1331, ie., federal question jurisdiction. See, 
e.g., Sneaker Circus, Inc. v. Carter, 566 F.2d 396, 398-99 (2d Cir. 
1977), and cases cited therein. Thus, it is faulty analysis to look 
first to the eo of the district courts to determine 


whether the CIT has jurisdiction. Given the broad jurisdictional 
grant to district courts, a district court would always have juris- 
diction, rather than the CIT, using this approach. The result 
would negate the intent of Congress in granting exclusive juris- 
diction over certain matters to the CIT. The focus must be sole- 
ly on whether the claim falls within the language and intent of 
the jurisdictional grant to to the CIT. Since no new claims were 
created by the Customs Courts Act of 1980 (the 1980 Act), Pub. 
Law No. 96-417, 94 Stat. 1727 (1980), which created the CIT, 
the expanded jurisdiction given to that court, a fortiori, means 
that additional exceptions to the jurisdiction of district courts 
must result. 


* Section 1581(i) provides: 

(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)(h) of this section 

and subject to the exception set forth in subsection (j) of this section, the Court of International Trade shall have exclusive 

jurisdiction of any civil action commenced against the United States, its agencies, or its officers, that arises out of any law 

of the United States providing for— 
. . 


* * * * 


(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other than the 
protection of the public health or safety; or 

(4) administration ard enforcement with respect to the matters referred to in paragraphs (1)-(3) of this subsec- 
tion and subsections (a)-(h) of this section. 
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Vivitar Corp. v. United States, 761 F.2d 1552, 1559-60 (Fed. Cir. 
1985), affg, 7 CIT 170, 585 F. Supp. 1419 and 8 CIT 109, 593 F. 
Supp. 420 (1984), cert. denied, 106 S. Ct. 791 (1986).5 

The legislative history to the Customs Courts Act of 1980, P.L. 
96-417, 94 Stat. 1727 (1980), indicates that Congress sought to cre- 
ate a “comprehensive system of judicial review of civil actions aris- 
ing from import transactions.” H.R. Rep. No. i235, 96th Cong., 2d 
Sess. 20, reprinted in 1980 U.S. CODE CONG. & ADMIN. NEWS 
3729, 3731. This action requires a determination as to country of or- 
igin of merchandise excluded for possible violations of quota re- 
quirements. This is precisely the type of matter that should be de- 
cided in the CIT since to do so furthers the Congressional intent 
that the Court’s expertise be “exclusively utilized in the resolution 
of conflicts and disputes arising out of the tariff and international 
trade laws * * *.” H.R. Rep. at 28, reprinted in 1980 U.S. CODE 
CONG. & ADMIN. NEWS at 3739. 

There is no reason that plaintiff's action must be dismissed sim- 
ply because civil forfeiture or criminal proceedings may at some un- 
specified point be brought in the district court. See United States v. 
Tabor, 9 CIT 233, 608 F. Supp. 658 (1985); United States v. Gold 
Mountain Coffee, Ltd., 8 CIT 247, 597 F. Supp. 510, reh’g denied, 8 
CIT 336, 601 F. Supp. 212 (1984), (§ 1592 penalty actions allowed to 
proceed in CIT without exercise of pendent or ancillary jurisdiction 
over § 545 claims). See also Azurin v. United States, 10 CIT ——, 


632 F. Supp. 30, 31 (1986) (jurisdiction exists over mandamus action 
to compel release of property held by Customs despite filing of simi- 
lar action in district court). Defendant may not frustrate this 
Court’s exercise of jurisdiction by invoking the specter of future pro- 
ceedings in other courts. 


Preliminary Injunction 


The criteria for granting a preliminary injunction are: (1) a 
threat of immediate and irreparable harm; (2) likelihood of success 
on the merits; (3) that the public interest would be better served by 
issuing rather than by denying the injunction; and (4) the balance 
of hardships on the parties favors issuing the injunction. See S.-J. 
Stile Associates Ltd. v. Snyder, 68 CCPA 27, 30, C.A.D. 1261, 646 
F.2d 522, 525 (1981). It is often written that the plaintiffs bear a 
heavy burden of persuasion in demonstrating the need for this type 
of extraordinary relief. See, eg., Zenith Radio Corp. v. United 
States, 1 Fed. Cir. 74, 77, 710 F.2d 806, 809 (Fed. Cir. 1983). Further, 
it is well settled that the purpose of injunctive relief is to maintain 
the status quo, not to grant the final relief sought if the movant 


5 See also Ingram Contractors, Inc. v. United States, 592 F.2d 832, 833 (Sth Cir. 1979); Fritz v. United States, 535 F.2d 
1192, 1194 (9th Cir. 1976); J.C. Penney Co. v. United States Treasury Dep't, 439 F.2d 63, 65-66 (2d Cir.), cert. denied, 404 US. 
869 (1971); but cf. Olympus Corp. v. United States, 792 F.2d 315, 318 (2d Cir. 1986); Coalition to Preserve the aes wf 
American Trademarks v. United States, 790 F.2d 903, 905-07 (D.C. Cir. 1986) (CPIAT), fon for cert. filed, 55 USL. 
3343 (U.S. Oct. 16, 1986) (No. 86-624). Even adopting the reasoning of Ol: should 


toms matters (and thus lie within the Court of Internation Trade’s expertise) * 
1581(iX3) only extends to quotas and embargoes arising out of trade policy, the sort ti anal that have 
ited the importation of shoes, textiles, automobiles, an the like.” Id. 
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should ultimately prevail on the merits. See Associated Dry Goods 
Corp. v. United States, 1 CIT 306, 311, 515 F. Supp. 775, 780 (1981); 
Washington Metropolitan Area Transit Commission v. Holiday 
Tours, Inc., 559 F.2d 841, 844 (D.C. Cir. 1977). For this reason alone, 
plaintiff's motion for a preliminary injunction must be denied. 

It should also be noted that there are several factors which cast 
doubt on plaintiff's assertion of irreparable injury flowing from the 
seizure. Plaintiff waited from the time of notice of the seizure, Au- 
gust 21, 1986, until November 4, 1986 to commence an action and to 
seek injunctive relief. Additionally, representations were made to 
the Court that a principal of the plaintiff, Mr. Isaac Cavaliero, 
might lose his “home” if R.J.F. Fabrics were not able to raise funds 
through the sale of the seized goods to pay creditors. See Plaintiff's 
Motion for Preliminary Injunction, Affidavit of Gerald B. Horn, at 
3, 14. As counsel for the defendant mentioned, simple examination 
of the mortgage agreement reveals that Mr. Cavaliero is listed as 
residing at 300 E. 34th St., New York, N.Y. while the mortgaged 
property is located in the state of New Jersey. See Plaintiff’s Veri- 
fied Complaint, Exhibit E. 

In addition, while the merits of its claim are not under considera- 
tion at this time, plaintiff has not made, for the purposes of a mo- 
tion for injunctive relief, a convincing showing of likelihood of suc- 
cess on the merits; it has merely referred to the entry documenta- 
tion showing Japan as the country of origin. In contrast, evidence in 
possession of defendant has been revealed, in camera, which tends 
to support defendant’s claim as to country of origin. The Court is al- 
so mindful that a search warrant has been issued in connection 
with defendant’s investigation. If a criminal action is ultimately 
brought, the textiles will be needed as evidence. Lastly, the obvious 
point of preventing entry of restricted merchandise is to keep it out 
of United States commerce. Turning possession of the goods over to 
plaintiff for resale would defeat that goal and might frustrate the 
ability of the defendant to pursue the available remedies should the 
latter prevail on the merits. For these reasons, it would be inappro- 
priate to grant the extraordinary remedy of a preliminary injunc- 
tion returning custody of the goods to plaintiff. 


CONCLUSION 


Plaintiff has properly invoked the jurisdiction of this Court by 
contesting the denial of a protest of the exclusion from entry of its 
merchandise pursuant to 28 U.S.C. § 1581(a). Even if the exclusion 
were not considered protestable, jurisdiction exists under § 1581(i) 
since plaintiff's cause of action arises out of the administration and 
enforcement of a quantitative restriction on imported goods. There- 
fore, the Court vacates its judgment order on November 6, 1986 in 
Court No. 86-11-01376 and hereby enters an order, exercising juris- 
diction over plaintiffs claim, in conformity with this opinion. 
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Furthermore, plaintiff has not made the requisite showing for a 
preliminary injunction and in any event, such relief would amount 
to granting plaintiff the same remedy it would achieve upon success 
on the merits. For these reasons, the motion for injunctive relief is 
denied. 


(Slip Op. 86-124) 
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OPINION 


RestaNi, Judge: Plaintiffs contest the results on remand to the In- 
ternational Trade Administration of the Department of Commerce 
(Commerce) of an early determination of antidumping duties im- 
posed on entries of tool steel produced by Arbed Saarstahl GmbH 
(Saarstahl), a West German manufacturer.' Specifically, plaintiffs 
challenge Commerce’s decision not to include subsidies in cost of 
production and constructed value calculations made pursuant to 
section 736(c) of the Tariff Act of 1930 as amended (Act). 19 U.S.C. 
§ 1673e(c) (1982). 

On July 25, 1984, Commerce published the final results of its ac- 
celerated review of Saarstahl’s entries of tool steel between January 
12 and July 19, 1983. 49 Fed. Reg. 29,995 (1984). In that determina- 
tion, Commerce refused to add the amount of subsidies received by 
Saarstahl to the company’s expenses in calculating cost of produc- 
tion and constructed value.” Plaintiffs commenced an action to chal- 
lenge those results and Commerce consented to a remand order on 
the subsidies issue. On remand, Commerce responded to additional 
comments on the subsidies issue and again concluded that subsidies 
should be excluded from its calculations.? Commerce concluded that 
the costs recorded in Saarstahl’s books fairly represented the costs 
of producing the products. 51 Fed. Reg. at 10,072. Plaintiffs then 
filed the Renewed Motion for Judgment Upon an Agency Record 
that is presently before this court. 


1 These remand results were published in the Federal Register on March 24, 1986. 51 Fed. Reg. 10,071 (1986). 
The subsidies alleged to benefit Saarstahl’s tool steel production include interest-free loans and funds for restructuring. 
3 Commerce’s remand determination also corrected alleged errors in its calculations and thereby increased Saarstahl’s 
weighted-average dumping margin for the period under review from 8.09 percent ad valorem to 19.13 percent ad valorem. 
51 Fed. Reg. at 10,072. Saarstahl is challenging that determination in a separate action before this court. Court No. 
86-04-00469. 
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Under the Act, dumping margins are measured by calculating the 
amount by which foreign market value (FMV) exceeds the United 
States price (USP) of imported merchandise. 19 U.S.C. § 1673 (1982 
& Supp. II 1984). The methods by which FMV and USP are deter- 
mined are specifically provided for in the Act. 19 U.S.C. §§ 1677b 
(FMV), 1677a (USP). Where, as here, merchandise identical or simi- 
lar to the imported merchandise is sold or offered in the home mar- 
ket of the country of exportation, FMV is calculated pursuant to 
section 773(a) of the Act by resort to domestic prices, with certain 
specified adjustments. 19 U.S.C. § 1677b(a)(1A) (1982 & Supp. II 
1984). Section 773(b) provides, however, that home market sales 
““made over an extended period of time and in substantial quantities 
* * * [that] are not at prices which permit recovery of all costs with- 
in a reasonable period of time in the normal course of trade, shall 
be disregarded in the determination of foreign market value.” 19 
U.S.C. § 1677(b) (1982) (emphasis added). This section further pro- 
vides that 


[W]henever sales are disregarded by virtue of having been 
made at less than the cost of production and remaining sales, 
made at not less than cost of production, are determined to be 
inadequate as a basis for the determination of foreign market 
value [through home market sales], the administering authori- 
ty shall employ the constructed value of the merchandise to de- 
termine its foreign market value. 


Id. (emphasis added). 

Commerce concluded, in its accelerated review and on remand, 
that Saarstahl’s home market sales were not less than the cost of 
production, and thus apparently calculated FMV through construct- 
ed value only where there were no contemporaneous home market 
sales for comparison with USP. 51 Fed. Reg. at 10071; 19 U.S.C. 
§ 1677b(aX(2) (1982). The elements of constructed value used by Com- 
merce are defined in section 773 of the Tariff Act as 


(A) the cost of materials (exclusive of any internal tax appli- 
cable in the country of exportation directly to such materials or 
their disposition, but remitted or refunded upon the exporta- 
tion of the article in the production of which such materials are 
used) and of fabrication or other processing of any kind em- 
ployed in producing such or similar merchandise, at a time pre- 
ceding the date of exportation of the merchandise under consid- 
eration which would ordinarily permit the production of that 
particular merchandise in the ordinary course of business; 

(B) an amount for general expenses and profit equal to that 
usually reflected in sales of merchandise of the same general 
class or kind as the merchandise under consideration which are 
made by producers in the country of exportation, in the usual 
commercial quantities and in the ordinary course of trade, ex- 
cept that— 
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(i) the amount for general expenses shall not be less 
oa 10 percent of the cost as defined in subparagraph (A), 
an 

(ii) the amount for profit shall not be less than 8 percent 
of the sum of such general expenses and cost; and 


(C) the cost of all containers and coverings of whatever na- 
ture, and all other expenses incidental to placing the merchan- 
dise under consideration in condition, packed ready for ship- 
ment to the United States. 


19 U.S.C. § 1677(b\(e)(1) (1982 & Supp. II 1984). 

Plaintiffs argue that sections 773(b) and (e) require that costs be 
calculated by adding subsidies benefiting production in Commerce’s 
determinations of cost of production and constructed value, respec- 
tiveiy. Plaintiffs base their claim on the language of sections 773(b) 
and (e), relevant legislative history, judicial precedent and adminis- 
trative practice. Defendant urges that these same sources support 
Commerce’s conclusion that cost of production and constructed 
value should be calculated by using actual costs, rather than such 
theoretical costs. 


I. Scope or REVIEW 


Initially, the parties disagree about the amount of deference that 
this court should give to Commerce’s remand determination. Al- 
though the parties agree that the proper standard of review is es- 
sentially one of reasonableness, they disagree about the level of 
scrutiny that the term “reasonable” requires. 

Plaintiffs argue that the issue involved in this case is essentially 
one of law, over which the agency has no discernible expertise. 
They contend that this court, as the ultimate arbiter of statutory 
construction, should conduct a searching inquiry into the propriety 
of defendant’s interpretation. Chevron, U.S.A., Inc. v. National Re- 
source Defense Council, 467 U.S. 837, 843 (1984). The defendant ar- 
gues that its experience in regulating the antidumping act entitles 
it to special deference. Zenith Radio Corp. v. United States, 437 U:S. 
443, 450-451 (1978). Under defendant’s proposed standard of review, 
any reasonable agency interpretation would be upheld by this court. 
Chevron, 467 U.S. at 845. 

It is well established that the Secretary of Commerce has broad 
discretion in executing the antidumping laws. Smith Corona Group 
v. United States, 713 F.2d 1568, 1570 (Fed. Cir. 1983), cert. denied, 
465 U.S. 1022 (1984). Thus, agency interpretations in this area will 
normally be upheld if they are reasonable and do not contravene 
the plain language or purpose of the statute. This deference, howev- 
er, should in no way be construed as a rubber stamp for the govern- 
ment’s interpretation of statutory provisions. In the case at bar, 
there are convincing reasons to approach the government’s determi- 
nation with a heightened sense of scrutiny. Commerce has itself ad- 
mitted that judicial precedent on the issue of subsidies is inconsis- 
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tent. Furthermore, there has been no consistent administrative 
practice with respect to adding or subtracting subsidies from cost of 
production and constructed value calculations. Commerce’s inter- 
pretation of section 773 was adopted only as a consequence of this 
action; thus, there has been no protracted reliance by the govern- 
ment or by private parties on the new policy regarding subsidies. 

In a recent case, this court addressed the issue of judicial defer- 
ence to agency interpretations and concluded: 


The extent or degree to which the Court should defer to the 
agency is dependent upon a number of factors. As the Supreme 
Court explained in a leading case, 


We consider that the rulings, interpretations and opin- 
ions of the [administrative official], while not controlling 
upon the courts by reason of their authority, do constitute 
a body of experience and informed judgment to which 
courts and litigants may properly resort for guidance. The 
weight of such a judgment in a particular case will depend 
upon the thoroughness evident in its consideration, the va- 
lidity of its reasoning, its consistency with earlier and later 
pronouncements, and all those factors which give it power 
to persuade, if lacking power to control. 


Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944). Ceramica Regi- 
omontana v. United States, 10 CIT——, Slip Op. 86-58 (May 29, 
1986). In light of these standards, this court must perform a search- 
ing inquiry of Commerce’s position to determine its reasonableness 
in light of the language of section 773 and its underlying legislative 


purpose. 
II. LEGISLATIVE History 


It is an established principle of jurisprudence that where a stat- 
ute’s meaning is clear, that meaning will be controlling, even if rel- 
evant legislative history suggests another plausible interpretation. 
Tennessee- Valley Authority v. Hill, 437 U.S. 153, 173 (1978). Utiliz- 
ing this principle, plaintiffs initially argue that Commerce’s remand 
determination is contrary to law because it misconstrues the “un- 
ambiguous meaning” of sections 773(b) and (e). Specifically, plain- 
tiffs contend that the language of these provisions referring to cost 
of production and constructed value must be interpreted to mean a 
producer’s objective costs, including the costs covered by subsidies, 
rather than the subjective costs, as reflected in the companies’ 
books and records.‘ Although the language cited by plaintiffs clear- 
ly requires Commerce to consider a product’s cost of production, it 
does not make clear whose costs are to be considered. Plaintiffs’ ar- 
gument merely begs the question of whether Commerce is required 
to consider subjective or objective costs. 

“Section (b) requires the administrative authority to determine whether sales have been made “at less than the cost of 


producing the merchandise”. Section (e) requires the calculation of constructed value based on the costs “which would ordi- 
narily permit the production of that particular merchandise in the ordinary course of business.” 
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Both parties have also supported their interpretations of section 
773 by citing consistent related provisions in the antidumping stat- 
ute. Plaintiffs argue that the appearance of statutory minima for 
profit and general expense calculations in section 773(e) demon- 
strates that Congress intended all cost terms to be defined objective- 
ly. Defendant points to 19 U.S.C. § 1677(16)(B)(i) (1982), which de- 
fines “such or similar merchandise” as “[m]erchandise produced in 
the same country and by the same person as the merchandise which 
is the subject of the investigation.” Defendant argues that the stat- 
ute’s reference to the same producer demonstrates that costs were 
intended to be subjective. 

These provisions do not address specifically the issue of subsidiza- 
tion, nor are they helpful in ascertaining which costs section 773 
was intended to encompass. Since the terms of the statute are am- 
biguous, a discussion of relevant legislative history, case law, and 
administrative precedent is in order. 

Both parties have cited a substantial body of legislative history to 
support their interpretations of sections 773(b) and (e). Yet, the vast 
majority of this material supports the parties’ contentions only with 
the aid of strained reasoning.® 

The most persuasive legislative history referred to by plaintiffs 
concerns the policies underlying the amendment of section 321(d) 
(the predecessor to section 773(b)) in the Trade Act of 1974. The 
1974 Act expanded the definition of dumping to include certain sit- 
uations in which producers sell goods at a price below the cost of 
production in their domestic markets as well as abroad. Plaintiffs 
argue that businesses who sell below cost both at home and abroad 
generally survive only with the aid of government subsidies; thus, 
the 1974 amendments, in order to be effective, must have been en- 
acted to permit the calculation of all objective costs. This claim is 
supported by evidence showing that, prior to the enactment of the 
1974 Act, Congress was apprised of a case in which a subsidized pro- 
ducer of paper-making machinery was selling below cost at home 
and abroad, but no dumping finding was made. See Trade Reform: 
Hearings on H.R. 6767 Before the House Ways & Means Committee, 
93d Cong., Ist Sess. 3083 (1973) (statement of Eugene L. Stewart). 
Plaintiffs contend that Congressional dissatisfaction with this case 
served as the primary impetus for the amendment. 

It is important to note that the testimony about the case referred 
to above was not received during the hearings on the 1974 Act; nor 
do the House or Senate reports on the 1974 Act mention the case, or 
a comparable justification for the amendment of section 321. Con- 
sidering the relative paucity of legislative history cited by plaintiffs, 
and its tenuous connection to the actual history of the 1974 Act, the 


5 For example, plaintiffs cite two passages in the legislative history to show that Congress intended cost of production 
and constructed value to be based on the manufacturer’s objective costs: a House of Representatives Report stating that sec- 
tion 773(b) was meant to cover the “cost of producing such merchandise” and “variable and fixed costs,” and an earlier Sen- 
ate report which declared that constructed value was not meant to be limited to the “actual cost of the imported merchan- 
dise.” H.R. Rep. No. 571, 93d Cong., 1st Sess. 71 (1973); S. Rep. 16, 67th Cong., Ist Sess. 13 (1921). These scattered snippets 
in the history, especially an unexplained quote from the history of the prior law, do not clarify whether all objective costs 
or only the manufacturer’s costs were intended to be covered. 





26 CUSTOMS BULLETIN AND DECISIONS, VOL. 20, NO. 52, DECEMBER 31, 1986 


defendant’s interpretation of the Act cannot be viewed as unreason- 
able solely in light of this history. 


III. JupDIcIAL PRECEDENT 


In its remand results, Commerce concluded that judicial 
precedent in the antidumping area on the subsidies issue was divid- 
ed and that Customs valuation cases were not proper authority for 
determining which costs should be factored in to calculate cost of 
production. Plaintiffs contend that defendant’s interpretation of sec- 
tion 773 is unreasonable in light of all judicial precedent, and that 
Customs valuation cases do offer appropriate support for adding 
subsidies in cost of production and constructed value calculations. 

Plaintiffs rely on two antidumping cases: Connors Steel Co. v. 
United States, 2 CIT 242, 527 F. Supp. 350 (1981) and J.H. Cottman 
& Co. v. United States, 20 CCPA 344, cert. denied, 289 U.S. 750 
(1932). In Connors Steel, this court rejected the plaintiff's argument 
that subsidization necessarily meant that a manufacturer’s home 
market sales were below the cost of production. 527 F. Supp. at 358. 
However, in dictum, the court stated that “if the actual calculation 
of cost of production is reached, the relevant subsidies cannot be ig- 
nored.” Jd. Plaintiffs rely on this statement to support their argu- 
ment that subsidies are to be treated as a component of cost of 
production. 

It is difficult to view this statement as providing strong support 
for plaintiffs’ position. In Connors Steel, this court was addressing 
an entirely different issue, the sufficiency of evidence necessary to 
require an investigation into a producer’s cost of production. Fur- 
thermore, the language cited by plaintiffs does not specify how the 
court would treat subsidies in calculating cost of production.® 

The Cottman case provides stronger support for the plaintiffs’ po- 
sition. In Cottman, the Court of Customs and Patent Appeals held 
that a materials cost for phosphate rock must be included in cost of 
production where the manufacturer was the Moroccan government, 
which had obtained the raw materials at no cost. The majority 
wrote, “[floreign-market value, in our opinion, as defined in this 
statute was intended by Congress to mean such conditions as exist 
in a free, open, unrestricted market, where people meet under nor- 
mal competitive conditions to buy and sell their goods.” 20 CCPA at 
357. Plaintiffs analogize the Moroccan government’s free distribu- 
tion of phosphate rock to the government subsidies received by 
Saarstahl in the case at bar. Plaintiffs argue that only by including 
these subsidies in cost of production can Commerce comply with the 
Cottman court’s policy of simulating free market conditions. 

The support garnered by plaintiffs from the Cottman case is un- 
dermined by the Court of Customs and Patent Appeals decision in 
European Trading Co. v. United States, 27 CCPA 289 (1940), involv- 


® In dictum, the Connors Steel court agreed with Commerce’s position that, “if anything, subsidization would lessen the 
cost of production” (emphasis added). In the context of the entire case, it is not clear what result this implies. 
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ing an antidumping order on entries of wire fish trap netting im- 
ported from Germany. The German seller of wire rods used to make 
the netting gave export rebates to the netting manufacturer, which 
were included by Treasury in calculating the cost of production of 
the wire. The CCPA disagreed with the government and held that 
the rebated amount should not be added into the cost of production. 
The court stated that the “foreign value” of the rods was not at is- 
sue, but rather the actual cost of production, as defined in the an- 
tidumping act. The court drew strong distinctions between the rem- 
edies available under the countervailing duty law and the remedies 
available under the antidumping law at issue. 

Cottman should be given limited application for other reasons, as 
well. The Cottman court was faced with a situation which was diffi- 
cult to deal with under prior law. As far as phosphate rock was con- 
cerned, Morocco acted as a non-market economy country. Prior an- 
tidumping law was not geared to such economies. Today, antidump- 
ing surrogate country provisions are applicable in non-market 
economy cases. See Chemical Products Corporation v. United States, 
10 CIT——,, Slip Op. 86-115 (November 6, 1986). Such provisions 
first appeared in the Trade Act of 1974. Trade Act of 1974, Pub. 
Law 93-618, § 321, 88 Stat. 2047 (1975). In market economy cases, 
countervailing duty remedies would now be available.’ The legal, 
factual, and economic context of Cottman distinguishes it from this 
case. 

Plaintiffs argue further that their position is supported by a cus- 
toms valuation case in which cost of production was calculated on 
the basis of objective costs. Ford Motor Co. v. United States, 29 Cust. 
Ct. 553 (1952) (pattern equipment made by U.S. importer is properly 
added into cost of production of rough iron castings manufactured 
in and exported from Canada). In addition, see Ravenna Mosaics v. 
United States, 49 Treas. Dec. 699, T.D. 41503 (1926) (cost of prepar- 
ing design sketches, which was paid by U.S. importer, was properly 
added into cost of production of mosaics exported to the U.S.). 

These cases do not specifically address the issue of government 
subsidies, however; nor is it clear that customs valuation cases 
should always define “cost of production” as it is used in antidump- 
ing law. Citing a Senate report, plaintiffs agrue that the term “cost 
of production” was changed to “constructed value” in the 1958 
Trade Act in order to facilitate conformity between customs and 
trade cases. S. Rep. No. 1619, 85th Cong., 2d Sess. (1958), reprinted 
in 1958 U.S. Code Cong. & Ad. News 3499, 3505. Yet, this report 
merely announces that the term “constructed value” will be used in 
both areas of law; it does not associate the use of the term with a 
common policy of ascertaining objective value in all cases. Since the 
passage of the 1958 Act, Commerce has often refused to follow Cus- 
toms valuation precedents where to do so would impede the specific 


7 Apparently because phosphate was not subject to regular duties, additional countervailing duties could not be imposed 
under law in existence at the time of Cottman. Tariff Act of 1922, ch. 356, title 3, § 303, 42 Stat. 935. 
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policies of the antidumping law. See, e.g., Television Receiving Sets, 
Monochrome and Color, From Japan; Final Results of Administra- 
tive Review of Antidumping Finding, 46 Fed. Reg. 30163 (1981) 
(stating that judicial decisions interpreting the phrase “freely of- 
fered” in the context of customs laws are irrelevant to interpreting 
the antidumping law). 

Furthermore, one recent case demonstrates both the differing le- 
gal contexts in which these words must be applied and a somewhat 
subjective approach to calculating cost of production. In M&M Mars 
Snackmaster v. United States, 7 CIT 249, 587 F. Supp. 1075 (1984), 
this court held that for tariff purposes export rebates received after 
the time of manufacture should not be deducted from “cost of 
materials,” but neither should they be added as additional profits, 
in calculating cost of production. The implication is that if the re- 
bates had been received earlier they would have been deducted 
from the cost of materials figure. The court also noted the counter- 
vailing duty issue which was not before it. The judicial precedents 
cited by plaintiffs have failed to demonstrate that defendant’s inter- 
pretation of sections 773(b) and (e) is unreasonable under existing 
case law. 


IV. ADMINISTRATIVE PRACTICE 


Plaintiffs contend that past administrative practice mandates the 
inclusion of subsidies in cost of production and constructed value 
calculations. Specifically, plaintiffs cite two Commerce determina- 
tions in Shop Towels of Cotton from The People’s Republic of China, 
Fed. Reg. 37,055 (1983); 50 Fed. Reg. 26,020 (1985). In these an- 
tidumping cases Commerce looked to a surrogate country, Pakistan, 
to calculate foreign market value because China was found to pos- 
sess a state-controlled-economy. Commerce concluded that Pakistan 
was an improper surrogate because its exports were subject to coun- 
tervailing duty orders. 50 Fed. Reg. at 26,023. 

Although the Shop Towels proceedings involved the interpreta- 
tion of section 773(c), regarding state-controlled-economies, plain- 
tiffs argue that the principle underlying these determinations is ap- 
plicable to the case at bar. They contend that sections 773(c) and 
773(b) were enacted concurrently to provide a reliable benchmark 
for foreign market value calculations. Since Commerce has conclud- 
ed that potential surrogate economies are inappropriate for compar- 
ison purposes if they utilize subsidization, plaintiffs argue that sub- 
sidies must also be considered in section 773(b) calculations in order 
to achieve a consistent policy. 

It is not clear why the practices governing the selection of surro- 
gate economies should control the calculation of cost of production 
under section 773(b). Plaintiffs correctly note that under both provi- 
sions the failure to account for subsidies could lower the dumping 
margins calculated by Commerce. The failure to factor in subsidies, 
however, presents an irremediable problem only in state-controlled 
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economy cases. Because there is no way to compensate for the selec- 
tion of a defective measuring rod under the statute, it is essential to 
select surrogate economies unaffected by subsidization. Cf. Chemi- 
cal Products v. United States, 10 CIT , Slip Op. 86-115 (Novem- 
ber 6, 1986). It is not necessary to consider subsidies in section 
773(b) cost of production calculations, however, because the effects 
of subsidization can be addressed in a countervailing duty proceed- 
ing. The proper scope of the antidumping remedy, and not an over- 
riding policy of calculating objective costs, defines the parameters of 
section 773(b). 

Defendant has cited several administrative rulings in the an- 
tidumping area in which it actually subtracted production costs ab- 
sorbed by foreign governments in the form of grants. Preliminary 
Determinations of Sales at Not Less Than Fair Value: Certain Steel 
Products from the Netherlands, 47 Fed. Reg. 35664 (1982) (produc- 
tion costs absorbed by the government in the form of grants sub- 
tracted to calculate cost of production in order to avoid possible dou- 
ble counting of subsidies in concurrent antidumping and counter- 
vailing duty investigations); Red Raspberries from Canada; Final 
Determination of Sales at Less Than Fair Value, 50 Fed. Reg. 19,768 
(1985) (income from the Canadian government’s Farm Insurance In- 
come Program found unrelated to cost of production; wage rebate 
benefits subtracted as offsets to cost since such benefits were attrib- 
utable directly to raspberry production). See also, Certain Steel I- 
Beams from Belgium, Antidumping Determination of Sales at Not 
Less Than Fair Value, 44 Fed. Reg. 54,579 (1979) (stating that to the 
extent a producer’s production or sales are subsidized, its cost of 
production may be lessened). 

In its brief, the defendant acknowledges that it is no longer Com- 
merce’s practice to deduct government subsidies from reported costs 
in calculating cost of production. In any case, the approach in these 
proceedings differs from the position taken here, that of reliance on 
the producers’ costs as reflected in properly maintained books and 
records.’ Thus, past administrative practice in antidumping cases 
supports neither side. 


V. THE RELATIONSHIP BETWEEN ANTIDUMPING AND COUNTERVAILING DuTy 
Law 


The sources discussed thus far, even if viewed in toto, are not 
clearly dispositive of the issues involved in this case. To further sub- 
stantiate their interpretations of section 773, the parties have 
presented additional practice considerations regarding the imple- 
mentation of the antidumping statute. These arguments more clear- 
ly illustrate the propriety of defendant’s interpretation. 


5 A House of Representatives report on the Trade Act of 1974 stated that, in calculating the cost of production, the Secre- 
tary will employ “accounting procedures generally accepted in the home market of exportation if he is satisfied that such 
principles reasonably reflect the variable and fixed costs of producing the merchandise.” H.R. Rep. No. 571, 93d Cong., 1st 
Sess. 71 (1973). 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 20, NO. 52, DECEMBER 31, 1986 


Plaintiffs argue that the antidumping law cannot possibly oper- 
ate properly if subsidies are ignored in the calculation of foreign 
market value. In the case of Saarstahl, plaintiffs estimate that 
loans and grants have resulted in a subsidy impact of 11 percent of 
the value of sales. Plaintiffs further contend that Commerce’s inter- 
pretation of section 773 has allowed Staarstahl to evade antidump- 
ing penalties simply by utilizing favorable accounting procedures. 
Plaintiffs argue that if all foreign manufacturers are allowed to 
record subsidies as reduced acquisition costs, rather than business 
receipts, the application of the antidumping law will be significant- 
ly curtailed.® 

These arguments do not address the real question at issue: what 
is the scope of the antidumping law. Congress did not enact the an- 
tidumping statute to address all forms of interference in the inter- 
national marketplace. Antidumping law seeks to counteract the 
comparative advantage held by foreign manufacturers who pursue 
inconsistent pricing policies in the international market in order to 
maximize their overall income. (Note that the domestic subsidies at 
issue presumably have the same result in both home and foreign 
markets.) The antidumping remedy protects domestic industry from 
imported merchandise sold at less than fair value, which imports ei- 
ther have caused or threaten to cause material injury. Badger-Pow- 
hatan, Div. of Figgie Intern., Inc. v. United States, 9 CIT——, 608 F. 
Supp. 653, 656-57 (1985). Countervailing duty law, in contrast, was 
enacted specifically to address the market distortions caused by sub- 
sidization. Zenith Radio Corp. v. United States, 437 U.S. 443, 455-56 
(1978). It is important to note that the amount of subsidies received 
by foreign manufacturers is not necessarily related to their dispar- 
ate pricing practices at home and abroad. Subsidies can be applied 
to operations of an enterprise that do not have a direct impact on 
pricing, and prices can be raised or lowered regardless of the effects 
of subsidization. Thus, even if the impact of Saarstahl’s subsidies 
was substantial and it avoided penalties solely through the election 
of favorable accounting procedures, plaintiffs’ claim is still more 
properly addressed by countervailing duty law. 

Defendant has persuasively argued that plaintiffs’ reading of sec- 
tion 773 improperly blurs the distinction between antidumping and 
countervailing duty law. This court and its appellate court have 
long recognized the dangers of allowing these two areas of law to be 
commingled. See supra discussion of judicial precedent. In a recent 
case this court stated, 


[T]here are further reasons the court and the ITA should re- 
frain from making a subsidy determination in the context of a 


8 Plaintiffs note that under the accounting laws of some nations, including West Germany, government grants may be 
treated as business receipts or used to reduce the cost of acquisition of a purchased asset. Plaintiffs contend that where 
grants are treated as business receipts in company records, the accounting entries on which cost of production is based re- 
flect the actual economic cost of production. Where grants are used to reduce the cost of acquisition of a purchased asset, 
however, plaintiffs argue that cost of production calculations can be distorted as follows. The cost of producing a commodity 
will turn, in part, on the spent value (i.e., depreciation) of capital that is used to produce the item. If Commerce calculates 
depreciation based on the cost of acquisition as reduced by subsidization, the amount of depreciation assigned to cost of pr> 
duction in a given period will not reflect the true value of capital consumed. 





U.S. COURT OF INTERNATIONAL TRADE 31 


dumping investigation. The determination of whether a 
countervailable subsidy exists is a complex one and Congress 
has provided a separate set of guidelines for the inquiry. In a 
dumping investigation the ITA is not seeking the same infor- 
mation or asking the same questions it would in a counter- 
vailing duty investigation. For this Court to disallow an adjust- 
ment to third country price because the import duty rebate is 
allegedly a countervailable subsidy would be to bypass the 
countervailing duty statute and essentially penalize the Tai- 
wanese exporters without allowing them an opportunity at the 
agency level to have a full hearing on whether the rebates are 
a subsidy. 


Huffy Corp. v. United States, 10 CIT——, 632 F. Supp. 50, 55-56 
(1986). 

Essentially, plaintiffs attack Saarstahl’s accounting adjustment to 
fixed costs merely because the adjustment is based on subsidies. If 
plaintiffs’ interpretation of section 773 prevailed in this case, Com- 
merce would be allowed to counteract subsidization without under- 
taking any of the procedural protections contained in the counter- 
vailing duty statute. Under countervailing duty law a subsidy may 
result in the imposition of duties only if it falls within the term 
“subsidy” as defined in 19 U.S.C. § 1677(5) (1982). Furthermore, 
some government grants, such as those which are generally avail- 
able, are not countervailable. But see, Cabot Corporation v. United 
States, 9 CIT——, 620 F. Supp. 722 (1985), appeal dismissed on other 
grounds, No. 86-729 (Fed. Cir. April 9, 1986). Plaintiffs’ interpreta- 
tion of section 773 dispenses with these inquiries and threatens to 
create a new body of law with different criteria for identifying and 
valuing subsidies. Benefits that were previously not countervailable 
could be attacked under new antidumping rules, thus creating sub- 
stantial uncertainty among exporters. 

Utilizing producers’ records of cost of production, kept in accord- 
ance with generally accepted local accounting procedures, which 
procedures reasonably reflect fixed and variable costs, allows Com- 
merce to administer the antidumping laws without undertaking an 
unauthorized countervailing duty investigation. For these reasons, 
this court cannot conclude that the defendant’s construction of sec- 
tion 773 is unreasonable. 


(Slip Op. 86-125) 


Daewoo Etectronics Co., Ltp., ET AL., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Consolidated Court No. 85-01-00140 
Before Watson, Judge. 


[Motion to compel disclosure granted. Motion for sanctions denied.] 
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Plaintiffs argue that the antidumping law cannot possibly oper- 
ate properly if subsidies are ignored in the calculation of foreign 
market value. In the case of Saarstahl, plaintiffs estimate that 
loans and grants have resulted in a subsidy impact of 11 percent of 
the value of sales. Plaintiffs further contend that Commerce’s inter- 
pretation of section 773 has allowed Staarstahl to evade antidump- 
ing penalties simply by utilizing favorable accounting procedures. 
Plaintiffs argue that if all foreign manufacturers are allowed to 
record subsidies as reduced acquisition costs, rather than business 
receipts, the application of the antidumping law will be significant- 
ly curtailed.° 

These arguments do not address the real question at issue: what 
is the scope of the antidumping law. Congress did not enact the an- 
tidumping statute to address all forms of interference in the inter- 
national marketplace. Antidumping law seeks to counteract the 
comparative advantage held by foreign manufacturers who pursue 
inconsistent pricing policies in the international market in order to 
maximize their overall income. (Note that the domestic subsidies at 
issue presumably have the same result in both home and foreign 
markets.) The antidumping remedy protects domestic industry from 
imported merchandise sold at less than fair value, which imports ei- 
ther have caused or threaten to cause material injury. Badger-Pow- 
hatan, Div. of Figgie Intern., Inc. v. United States, 9 CIT——, 608 F. 
Supp. 653, 656-57 (1985). Countervailing duty law, in contrast, was 
enacted specifically to address the market distortions caused by sub- 
sidization. Zenith Radio Corp. v. United States, 437 U.S. 443, 455-56 
(1978). It is important to note that the amount of subsidies received 
by foreign manufacturers is not necessarily related to their dispar- 
ate pricing practices at home and abroad. Subsidies can be applied 
to operations of an enterprise that do not have a direct impact on 
pricing, and prices can be raised or lowered regardless of the effects 
of subsidization. Thus, even if the impact of Saarstahl’s subsidies 
was substantial and it avoided penalties solely through the election 
of favorable accounting procedures, plaintiffs’ claim is still more 
properly addressed by countervailing duty: law. 

Defendant has persuasively argued that plaintiffs’ reading of sec- 
tion 773 improperly blurs the distinction between antidumping and 
countervailing duty law. This court and its appellate court have 
long recognized the dangers of allowing these two areas of law to be 
commingled. See supra discussion of judicial precedent. In a recent 
case this court stated, 


[T]here are further reasons the court and the ITA should re- 
frain from making a subsidy determination in the context of a 


® Plaintiffs note that under the accounting laws of some nations, including West Germany, government grants may be 
treated as business receipts or used to reduce the cost of acquisition of a purchased asset. Plaintiffs contend that where 
grants are treated as business receipts in company records, the accounting entries on which cost of production is based re- 
flect the actual economic cost of production. Where grants are used to reduce the cost of acquisition of a purchased asset, 
however, plaintiffs argue that cost of production calculations can be distorted as follows. The cost of producing a commodity 
will turn, in part, on the spent value (i.e., depreciation) of capital that is used to produce the item. If Commerce calculates 
depreciation based on the cost of acquisition as reduced by subsidization, the amount of depreciation assigned to cost of pro- 
duction in a given period will not reflect the true value of capital consumed 
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dumping investigation. The determination of whether a 
countervailable subsidy exists is a complex one and Congress 
has provided a separate set of guidelines for the inquiry. In a 
dumping investigation the ITA is not seeking the same infor- 
mation or asking the same questions it would in a counter- 
vailing duty investigation. For this Court to disallow an adjust- 
ment to third country — because the import duty rebate is 
allegedly a countervailable subsidy would be to bypass the 
countervailing duty statute and essentially penalize the Tai- 
wanese exporters without allowing them an opportunity at the 
agency level to have a full hearing on whether the rebates are 
a subsidy. 


Huffy Corp. v. United States, 10 CIT——, 632 F. Supp. 50, 55-56 
(1986). 

Essentially, plaintiffs attack Saarstahl’s accounting adjustment to 
fixed costs merely because the adjustment is based on subsidies. If 
plaintiffs’ interpretation of section 773 prevailed in this case, Com- 
merce would be allowed to counteract subsidization without under- 
taking any of the procedural protections contained in the counter- 
vailing duty statute. Under countervailing duty law a subsidy may 
result in the imposition of duties only if it falls within the term 
“subsidy” as defined in 19 U.S.C. § 1677(5) (1982). Furthermore, 
some government grants, such as those which are generally avail- 
able, are not countervailable. But see, Cabot Corporation v. United 
States, 9 CIT——, 620 F. Supp. 722 (1985), appeal dismissed on other 
grounds, No. 86-729 (Fed. Cir. April 9, 1986). Plaintiffs’ interpreta- 
tion of section 773 dispenses with these inquiries and threatens to 
create a new body of law with different criteria for identifying and 
valuing subsidies. Benefits that were previously not countervailable 
could be attacked under new antidumping rules, thus creating sub- 
stantial uncertainty among exporters. 

Utilizing producers’ records of cost of production, kept in acco1 - 
ance with generally accepted local accounting procedures, which 
procedures reasonably reflect fixed and variable costs, allows Com- 
merce to administer the antidumping laws without undertaking an 
unauthorized countervailing duty investigation. For these reasons, 
this court cannot conclude that the defendant’s construction of sec- 
tion 773 is unreasonable. 


(Slip Op. 86-125) 


Daewoo E.ecrronics Co., LTp., ET AL., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Consolidated Court No. 85-01-00140 
Before Watson, Judge. 


[Motion to compel disclosure granted. Motion for sanctions denied.] 
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DISCLOSURE OF ELECTRONICALLY STORED Data USED IN ADMINISTRATIVE 
PROCEEDING 
Under an order requiring disclosure of computer tapes, the government is com- 
pelled to provide the defendant-intervenor with electronically stored data used in ar- 
riving at the administrative determination under review, and to do so in the form of 
sequential files. A variety of deficiencies in prior disclosure by the government are 
found to be excusable and sanctions are not imposed. 


(Decided December 2, 1986) 


Frederick L. Ikenson, P.C. (Frederick L. Ikenson and J. Eric Nissley for defendant- 
intervenor Zenith Electronics Corporation. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch (J. Kevin Horgan,) attorney for the defendants. 


MEMORANDUM OPINION AND ORDER 


Watson, Judge: This opinion decides contested motions to compel 
discovery and for sanctions in a judicial review of the final results 
of the Department of Commerce’s review of the antidumping duty 
order covering color television sets from Korea. 

This controversy is a good example of how the development of 
new technology for using, storing and transmitting information al- 
lows parties to test the rules of disclosure or discovery. It also teach- 
es the important lesson that if these new developments are not 
treated with common sense and fairness they may become a threat 
to the meaningfulness of judicial review. 

On August 8, 1985 the court ordered the Department of Com- 
merce (“Commerce”) to provide the Zenith Electronic Corporation 
(“Zenith”), a defendant intervenor, with copies of the computer 
tapes submitted to, or used by it, in arriving at the final results of 
the administrative review. Zenith has now moved for an order com- 
pelling production of computer programs, data sets and related 
technical aids as well as for sanctions for earlier failures to comply 
by the Commerce Department. From the motion papers, which were 
thorough and which eliminated the need for oral argument, the 
court has learned of the difficulties which led to this motion and of 
the narrowing of the dispute in the course of this motion. 

Following the initial order of the court directing disclosure, three 
areas of difficulty arose. First, on three occasions, Commerce pro- 
vided Zenith with computer tapes containing information recorded 
at a density much greater than was stated by Commerce. This was 
roughly analogous to sending information on a microdot to someone 
who was only equipped to read a postcard. 

Second, after going to additional expense to transform the tape to 
a usable density, Zenith found that data for home market sales of 
two companies was not included. Commerce then located the miss- 
ing tapes and supplied them to Zenith. 

Third, Commerce refused to provide material known as SAS data 
sets, unless the original order was amended to specifically include 
them. The SAS data sets are the final refined forms of the data on 
the original computer tapes, extracted by Commerce from the sub- 
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mitted tapes, stored as electronic data in a main frame computer at 
the National Institute of Health (NIH), and used in arriving at 
Commerce’s final results. As this facet of the dispute developed in 
the motion papers two points became clear: First, Commerce had 
destroyed the information needed to recreate the SAS data sets 
from the raw data tapes.! This left the SAS sets themselves as the 
only source of the actual data used by Commerce in generating its 
final results. Second, for Zenith to receive the SAS sets on its small- 
er computer (even after having to obtain a license to use the SAS 
program, since it is copyrighted by a private company) the SAS data 
would have to be put into a form known as sequential data files. 

At the end of this phase of the dispute Commerce insists that the 
SAS data sets are not covered by the original order, although it 
does not object to disclosure by an amended order. In addition, Com- 
merce objects completely to transferring the SAS data sets in the 
format of sequential files, claiming that this would be tantamount 
to requiring them to generate material not used in the administra- 
tive review and would further be unduly burdensome and impair its 
ability to function in general. 

In this decision the court grants Zenith’s motion to compel the 
production of the SAS data sets in the form of sequential files. The 
basis of this ruling is the court’s opinion that its orders with respect 
to disclosure of the administrative record should be construed liber- 
ally and should not be impeded by excessively technical objections. 
As to Zenith’s motion for sanctions, the court finds that sanctions 
should not be imposed on the government for conduct in the early 
stages of adjusting to new technical procedures even though the 
conduct may contain elements of negligence or gamesmanship. This 
is done primarily to protect the greater good of allowing parties to 
truly test the limits when laws or rules are applied in new 
circumstances. 

On the question of the repeated failure of Commerce to supply 
tapes with the proper density the court accepts the government’s 
explanation that it did not learn how to do this until its fourth at- 
tempt. At that point Commerce discovered that a special overriding 
instruction was needed in order to induce the NIH computer to 
produce tapes with the correct density. Prior to that, the computer 
apparently gave the appearance of complying with the desired re- 
sult but, in obedience to some embedded command, continued to 
produce tape with a high density. 

On the subject of the missing tapes, the failure to include them 
and the delay in locating them is forgiven as an unintentional con- 
sequence of labeling and record keeping difficulties in the early 
stage. 

The court is more troubled by indications that Commerce took an 
inordinately restrictive view of its obligations under the order. 
~T The court notes that even if the information about how Commerce transformed the raw data into the final data on the 


SAS sets had survived, it is doubtful that the court would restrict a party to the information needed to duplicate that proc- 
ess, rather than to gaining access to the final data sets. 
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While there is undoubtedly an adversarial nature to these proceed- 
ings, the area of disclosure of the components of the administrative 
action is not where the extremes of adversarial technique ought to 
be displayed. 

Traditional pretrial discovery and the disclosure of administra- 
tive records are, at the very least, equivalent procedures. Jernberg 
Forgings Co. v. United States, 8 CIT 275, 277 n.3, 598 F. Supp. 390, 
392 n.3 (1984). If anything, the duties of a party with respect to 
turning over the contents of an administrative record are more cer- 
tain than the obligations of ordinary discovery. The administrative 
record is the explicit subject of a statutory mandate, the unique ob- 
ject of judicial review, and a matter of known importance at all 
times. See, 19 U.S.C. § 1516a (b)(2). 

The court ordered the government to turn over the computer 
tapes used in the administrative proceeding. The government took 
the most literal possible reading, saying that it meant only reels of 
tape and not the distillation of that data which resides in the fur- 
ther refined form of electronic impulses in the NIH computer. This 
could be taken for sophistry and obstructiveness. To say that the da- 
ta sets into which the computer tapes were transferred are not gov- 
erned by an order speaking of computer tapes is as if someone had 
said at the dawn of the era of typewriters that typed documents are 
not governed by a court order speaking of “writings.” This sort of 
conduct led to sanctions for a defendant which argued that it could 
not comply with a request for its “ledgers and journals” because its 
business records were computerized and available only in a “codi- 
fied computer printout.” Emerick v. Fenick Industries, Inc., 539 F. 
2d 1379 (5th Cir. 1976). 

This court, in its original order, used “computer tapes” to mean 
all forms of data which are uniquely subject to manipulation by 
computers, i.e., those forms that are electronic records. If this was 
technically imprecise, then Commerce has taken unfair advantage 
of the court’s lack of familiarity with the variety of further elec- 
tronic refinements and embodiments of taped information. 

It would be a dangerous development in the law if new techniques 
for easing the use of information become a hindrance to discovery 
or disclosure in litigation. The use of excessive technical distinc- 
tions is inconsistent with the guiding principle that information 
which is stored, used, or transmitted in new forms should be avail- 
able through discovery with the same openness as traditional forms. 
This is within the plain contemplation of CIT Rule 34. It is also in 
consonance with Rule 34 of the Federal Rules of Civil Procedure, 
and the revision comments of the Advisory Committee which indi- 
cate that the rule is intended to keep pace with changing technolo- 
gy. See 48 F.R.D. 487, 527 (1970). It follows that court orders to dis- 
close computer tapes used in the administrative proceeding should 
be understood to include disclosure of all further refined forms of 
electronic storage of the data involved. 
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In addition to the government’s restrictive view of its basic obliga- 
tion under the disclosure order, the government also objects to Ze- 
nith’s request that the data be transmitted in the form of sequential 
data files. 

It appears to the court that the placing of this data into sequen- 
tial files is comparable to the normal ordering of files which would 
have to be done by the respondent in routine discovery of docu- 
ments. The normal and reasonable translation of electronic data in- 
to a form usable by the discovering party should be the ordinary 
and foreseeable burden of a respondent in the absence of a showing 
of extraordinary hardship. The government has made no such show- 
ing. Similarly, a normal and reasonable degree of direct communi- 
cation and assistance to the discovering party is the unavoidable 
burden of the respondent, in the absence of a showing of extraordi- 
nary hardship. The government has made no such showing. This 
court is not requiring the government to create something new or to 
render exceptional assistance. It is simply requiring that an ex- 
isting body of data be transmitted in a reasonably usable way with 
a modicum of cooperation. 

This view is supporied by the Manual for Complex Litigation, See, 
§ 2.715 (4th ed. 1979). The disclosure ordered here does not go near- 
ly as far as a type of electronic data disclosure which was ordered in 
National: Union Elec. Co. v. Matsushita Elec. Industry Co., 494 F. 
Supp. 1257, 1262 (E.D. Pa. 1980). 

In concluding, the court notes that the government’s attitude to- 
wards its obligation to transmit information and the characteriza- 
tion of that duty as an interference with, or unwarranted burden on 
normal administrative operation, has the potential to create very 
serious problems. It raises the specter of a society in which deci- 
sions may be unexaminable because they are accomplished -by elec- 
tronic means too complex and unique to be transmitted in a com- 
prehensible way even to those citizens sufficiently knowledgeable to 
analyze the relevant data. In this cybernetic new world the effort 
needed to transmit and explain the basis for the decisions would in- 
terfere with the making of other decisions, so that all functioning 
comes to.depend on insulation from critical examination. 

This is the logical end of the position taken by the government 
and this is the reason why it must be ‘rejected. Although efficiency 
is a desirable goal of government, it does not justify a diminution of 
basic rights which are crucial to the operation of judicial review. 
Youngstown Sheet & Tube Co. et al. v. Sawyer, 343 U.S. 579, 629 
(1951). 

For the reasons expressed above it is hereby 

ORDERED, ADJUDGED, AND DECREED that the Department of Commerce 
shall 

1. Provide to Zenith’s counsel all computerized data consisting of 
so-called SAS data sets used by said Department in calculating the 
final results of the administrative review under challenge herein, 
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such data sets to be transferred to Zenith’s counsel in the form of 
sequential data files recorded on magnetic tape, together with the 
instructions (also recorded on magnetic tape) used to prepare such 
files; 

2. Provide to Zenith’s counsel machine-readable copies, recorded 
on magnetic tape, of the SAS computer programs used to generate 
the final results; and 

3. Render to Zenith’s counsel such cooperation and reasonable as- 
sistance as is necessary to enable them to process the computerized 
data, including, but not necessarily limited to, conferring with Ze- 
nith’s counsel and automated data processing (““ADP”’) expert. 

In all other respects, including the motion for sanctions and the 
motion for oral argument, the motions are denied. 


(Slip Op. 86-126) 
Unrtep States OF AMERICA, PLAINTIFF v. F.H. FENDERSON, INC., DEFENDANT 


Court No. 84-07-01008 
Before CarMAN, Judge 


[Plaintiff's motion for summary judgment denied. Defendant’s cross-motion for 
summary judgment denied.] 


(Decided December 5, 1986.) 


Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, De- 
partment of Justice, Commercial Litigation Branch, Civil Division (Platte B. Moring, 
ITD) for plaintiff. 

Doherty and Melahn (William E. Melahn) for defendant. 


MEMORANDUM OPINION AND ORDER 


CarMAN, Judge: The United States (Government) commences this 
action against defendant F. H. Fenderson, Inc. (Fenderson) to re- 
cover a civil penalty for an alleged negligent violation of section 592 
of the Tariff Act of 1930, as amended, 19 U.S.C. § 1592 (1982). The 
complaint alleges the defendant, as importer of record, negligently 
entered, introduced, or caused to enter or introduce a series of en- 
tries of merchandise (crabmeat) from Canada into the commerce of 
the United States by means of false documents that incorrectly stat- 
ed the dutiable values for the merchandise. These improper state- 
ments resulted in a potential loss of revenue in the amount of 
$834.08. 

Government moves under Rule 56 of this Court for summary 
judgment on the grounds there are no genuine issues of material 
fact as to the case. Fenderson opposes Government’s motion and 
contends there are genuine issues of material fact in dispute. Fen- 
derson cross-moves for summary judgment on the same grounds as 
Government’s motion and contends Government, through its Cus- 
toms branch, is attempting to illegally assess multiple penalties for 
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the same alleged violation of 19 U.S.C. § 1592, has failed to follow 
its own regulations with respect to voluntary disclosure, and has vi- 
olated Fenderson’s rights under 19 U.S.C. § 1618 by refusing to: ac- 
cept a second supplemental petition. Based upon the following dis- 
cussion, Government’s motion for summary judgment is denied, and 
Fenderson’s cross-motion for summary judgment is also denied. 


UNCONTROVERTED FAcTS 


The following facts are not in dispute: 

From approximately May 1981, to and including September 1981, 
the defendant, F. H. Fenderson, a customhouse broker, as importer 
of record, entered, introduced, or caused to enter or introduce mer- 
chandise (crabmeat) from Canada into the Commerce of the United 
States at the Port of Calais, Maine. Fenderson as importer of record 
filed seven consumption entries on behalf of Landry & Landry, an 
exporter, utilizing documents supplied by Landry & Landry. On 
each of the pro forma invoices accompanying the seven entries in 
question, the Canadian exporter certified the “currency of value” 
was Canadian. On each of the Special Customs invoices accompany- 
ing the entries in question, the Canadian exporter stated the in- 
voice price for the merchandise involved and certified Canadian 
currency was used. Fenderson, as customhouse broker, relied on 
these certified forms in filing the entries on behalf of the exporter, 
and, as importer of record, converted the invoiced amount to an 
equivalent amount in United States dollars. 

Government claims the entries and other documents were false in 
that they stated incorrect dutiable values of the merchandise. The 
invoices submitted with the entries indicated the transactions were 
in Canadian money, when, in fact, Government argues, payment for 
the transactions was made in the amount shown on the invoice but 
in United States currency. Government contends this conversion 
from Canadian dollars to United States dollars was a negligent act 
by Fenderson which resulted in a potential loss of revenue in the 
amount of $834.08. 

On September 30, 1981 the District Director at Portland, Maine 
sent a Prepenalty Notice, covering 12 entries, to Landry & Landry, 
the exporter of the merchandise and the preparer of the invoices. 
These 12 entries included the seven entries which are at issue in 
this case. On October 21, 1981, Landry & Landry responded to the 
Prepenalty Notice and sent a check for $1,657.73 drawn on a Cana- 
dian bank. The check was returned two days later because it was 
not drawn on a United States Bank. 

By memorandum dated November 3, 1981, Fenderson tendered 
its check for $1,657.73 as a “Voluntary Tender” on behalf of Landry 
& Landry; a receipt dated November 5, 1981 was issued by Customs. 
Notice of Penalty in the amount of $6,630.32 was issued to Landry 
& Landry on November 4, 1981, and Landry & Landry petitioned 
for relief by letter dated November 24, 1981. A decision was issued 
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to Landry & Landry’s attorney on January 18, 1982 with a finding 
of gross negligence but mitigating the penalty to $3,315.46. This 
amount was forwarded to Customs by memoranda dated March 4, 
1982, and Customs issued a receipt. 

A Prepenalty Notice covering seven of the same entries as in- 
volved the Landry & Landry penalty was sent to Fenderson. The re- 
sponse was filed by Fenderson on October 26, 1982. A Penalty No- 
tice in the amount of $1,668.16 was issued to Fenderson on Novem- 
ber 6, 1981 with a culpability determination of negligence. 
Fenderson filed a petition on January 3, 1982, and a decision was 
made on January 11, 1982 reducing the penalty to $250.00 in ac- 
cordance with the guidelines in the Fines, Penalties and Forfeitures 
Handbook as it relates to brokers. Additional information in the 
form of a supplemental petition dated February 7, 1982 was filed 
with Customs, and a response dated February 9, 1983 from the Re- 
gional Commissioner was transmitted through the District Director 
to Fenderson on February 18, 1983. 

Based on these communications and transactions among Customs, 
Fenderson, and Landry & Landry, Fenderson argues Government, 
through its Customs branch, is illegally assessing multiple penal- 
ties; has failed to follow its own regulations; and has violated Fen- 
derson’s rights in refusing to accept the second supplemental 
petition. 


DISCUSSION 


The Court of Appeals for the Federal Circuit has set forth the 
standards this Court must utilize in determining a summary judg- 
ment question as follows: 


[Summary judgment under Rule 56, Fed. R. Civ. P., is entirely 
appropriate * * * where there is no genuine issue of material 
fact and the movant is entitled to judgment as a matter of law. 
* * * The movant bears the burden of demonstrating absence of 
all genuine issues of material fact, * * * the * * * court must 
view the evidence in a light most favorable to the nonmovant 
and draw all reasonable inferences in its favor, * * * and must 
resolve all doubt over factual issues in favor of the party oppos- 
ing summary judgment.* * * 


SRI International v. Matsushita Electric Corporation of America, 
775 F.2d 1107, 1116 (Fed. Cir. 1985) (citations and footnotes omit- 
ted). This Court recognizes: “[it] would be manifestly unfair and vio- 
lative of due process to deprive [a party] of its day in court where 
basic factual issues require resolution.” Yamaha International 
Corp. v. United States, 3 C.1.T. 108 (1982). 

As an initial matter, Government has submitted its motion for 
summary judgment supported by documents referred to as Copp’s 
Deposition Exhibits. Rule 56(f), Rules of the Court of International 
Trade sets forth, in part: “Supporting and opposing affidavits shall 
be made on personal knowledge, shall set forth such facts as would 





U.S. COURT OF INTERNATIONAL TRADE 39 


be admissible in evidence, and shall show affirmatively that the af- 
fiant is competent to testify to the matters stated therein.” Mr. 
Copp has been referred to as an Assistant District Director of the 
Customs Portland Office in some of the supporting papers submit- 
ted in this case, but not in any affidavit, and certainly not in any 
manner which explains his competency to testify. There has not 
been submitted any documentation or explanation as to the basis of 
whose knowledge these documents truly exist. We find no facts that 
would be admissible in evidence to show Copp competent to testify 
in these matters or to show the admissibility of these documents. A 
lack of documentation and explanation as to the basis of an affi- 
ant’s knowledge will constitute a fatal defect on the face of the mo- 
tion. Fortune Star Products v. United States, 78 Cust. Ct. 184, C.R.D. 
77-3 (1977). 

Of more immediate concern to this Court regarding the motion 
for summary judgment, notwithstanding these defective documents, 
is that Fenderson has submitted information which raises material 
issues of fact which will require resolution upon a trial on the mer- 
its. Our attention is specifically drawn to Fenderson’s challenge to 
the charge of negligence. Where a genuine issue of material fact on 
the question of negligence has been raised by an opponent of a mo- 
tion for summary judgment, the motion will be denied. United 
States v. Rockwell International Corp., 628 F.Supp. 206 (C.LT. 1986). 

Although some of Government’s arguments may be valid on the 
merits, it is not for this Court to pick and choose the merits on a 
general motion for summary judgment: 


“Fact finding and not fact determination is the fundamental is- 
sue confronting the court on summary judgment motions. Thus, 
the court cannot try issues of fact on a summary judgment mo- 
tion, it can only determine whether there are factual issues to 
be tried. * * * If a party opposing summary judgment raises 
any triable fact questions, he has the right to adduce the expert 
testimony of live witnesses and cross-examine his opponent’s 
witnesses rather than have to rely on the affidavits submitted 
in opposition to the summary judgment motion. 


Yamaha, 3 C.LT. at 109. 

Fenderson cross-moves for summary judgment on this case focus- 
ing on a different area of the facts. Government opposes this mo- 
tion. This Court is under no duty to grant a motion for summary 
judgment merely because both parties contend there are no factual 
issues to be tried. Shell Oil Co. v. United States, 84 Cust. Ct. 255, 
C.R.D. 80—4 (1980). See also Carter Footwear v. United States, —— 
C.LT. ——, Slip Op. 86-95 (Sept. 19, 1986). The parties disagree up- 
on which facts are in dispute. This Court, upon examination of the 
documents and statements submitted, also finds in this instance, as 
well as in other areas in this case, there are genuine issues of fact 
in dispute. 
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It has been heid: 


Though speedy and inexpensive, summary judgment is none- 
theless a ‘lethal weapon’ capable of ‘overkill’.* * * It denies the 
non-movant its ‘day’, i.e. a trial, in court. Moreover, experience 
has shown that a trial often establishes facts and inferences not. 
gleanable from papers submitted [sic] pre-trial. Further, a re- 
versal of summary judgment on appeal is not dispositive, but 
merely remits the case for trial. If reversal be error, that error 
will manifest itself at [sic] close of the non-movant’s case, when 
the *** court may direct a verdict or enter judgment 
accordingly. 


SRI International, 775 F.2d at 1116-1117. 

With these precautions in mind, this Court has decided to deny 
both parties’ motions for summary judgment. 

So ORDERED. 
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Index 
U.S. Customs Service 


Treasury Decisions 


T.D. No. 
Brokers, Customs; parts 111, 171, 178, CR amended (correction) 86-161 


U.S. Court of International Trade 
Slip Op. No. 
Al Tech Specialty Steel Corp. v. United States 
Daewoo Electronics Co. v. United States 
Lone Star Steel Co. v. United States 
R.J.F. Fabrics, Inc. v. United States 
United States v. FPL. Fertdensort, Une. ...i<.. oc os cSec vcs cence conan 86-126 


ORDERING OF BOUND VOLUMES 


Bound volumes. of material originally published in the weekly 
Customs Buttetin may be obtained by returning the order form 
supplied herewith to: Superintendent of Documents, U.S. Gov- 
ernment Printing Office, Washington, DC 20402. 


Recently published bound volumes are noted below: 


Customs Bulletin, Vol. 29, January-December 1985; Supt. Docs. Stock 
No. 048-000-00389-3; Cost: $27 domestic; $33.75 foreign. 

U.S. Court of Appeals for the Federal Circuit, Vol. 3, October 1984-Oc- 
tober 1985; Supt. Docs. Stock No. 028-002-00045-9; Cost: $11 
domestic; $13.75 foreign. 


*U.S. GOVERNMENT PRINTING OFFICE: 1986-181-118:40018 








